Disasters and the international law: Human rights and its application after disasters, cases studies based earthquakes, tsunamies and volcano eruptions.

Sergio Peña Neira+
Abstract: During the last 20 years the change of the climate and the destruction of biodiversity has brought a new concept to the focus of research in international law, environmental migrants. Case studies on other natural disasters, earthquakes, tsunamis and volcano eruption might depict the legal rules to be applied to the human beings involved in such problems. Considering two cases studies (Chile after the earthquake of 2010 and the eruption of the volcano named “Chaitén” in 2008) make possible to illustrate the problems, questions and possible solutions for international law based on a topical as well as a dogmatic methodology of law in an international rule of law system. 
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Introduction

The Chilean Nobel Prize Winner Professor Dr hc. Gabriela Mistral wrote once, that God, when created the world, put all what was not able to distribute in the Earth, in Chile. We have to assume that disasters like volcano eruptions, tsunamis and earthquakes were included too
. What will happen with migrants moving from one country to another as a consequence of these natural disasters? Public International law might not have an answer and the only possibility to solve this legal gap are to enact a treaty, a chapter of a treaty or an article in a treaty to rule these displacement or to use legal reasoning, particularly analogy or to make applicable other international treaties on human rights but considering Public international law as a system and organizing such solution by considering it as a legal system.

Technically speaking a disaster might be possible to conceptualize by human beings only, animals and plants, so far, are not able to conceptualize a disaster. Unfortunately for international law the word “disaster”, and a treaty on such an issue, has not been drafted on, and, on a regular base, the issue is more related to the a political and humanitarian dimensions of international relations than as a legal and juridical one. However, this is not the case to be discussed in this article and the topic will be based on two case studies and its legal consequences, particularly the Economic, Social and Cultural as well as Political and Civil rights. In a final stage law has to prevail as a part of the international (and national) rule of law.

Two disasters one answer

As pointed a Volcano eruption and an earthquake followed by a tsunami hited Chile in a period of three years time. The Volcano eruption has been in Chaiten in 2008 in which around five thousand persons were evacuated in a short period of three days. This happened in May 2008 in which a large amount of persons were concentrated in the city of Puerto Montt, the main city of the region in which Chaiten was situated
. Today Chaiten has been grounded around ten kilometers North from its old location. On the other hand, on February 27th, 2010 an eight point eight earthquake followed by a tsunami happened in the central coast of Chile. Around one million persons were directly affected by the disaster and five million were affected indirectly. In this second case more than 500 persons died and still is an undergoing discussion and a judicial investigation because the Chilean government, particularly the President, explained that the population was not in danger just after the first wave destroyed the shore.  
Some of the changes are as follow:

1.- Large amount of population evacuated in a short period of time by the authorities.

2.- Large amount of populations grounded in a different cities with extreme problems for the educational, health, social, tax, civil national services.

3.- Food and shelter for these persons. Most probably the might ask their families for help, however, the economic and social help from the family will be possible for a short period of time.
International law 
The answer for this catastrophe
, as far as international law is concerned, is based on the International Covenants on Civil and Political Rights as well as the International Covenant on Economic, Social and Cultural Rights and the San José of Costa Rica Pact or Inter-American Treaty on Human Rights.
 Taking into account that these two covenants and the treaty are in forced in Chile and South America as well as in the international law, no possibility to change such application is possible and without specific application of an international treaty, we have to apply general international law rules like those mentioned before. However, none of these international treaties governed such facts, basically internal or international migrants as consequence of international disasters, in this case Volcano eruptions and Earthquake. However, what about climate change and other natural disasters?
The civil, political, economical, social and cultural rights of the persons as an answer

As one of the most important points on this short essay, the issue of rights recognized by international treaties might be of extremely interest for further discussions. 

A natural disaster does not change the application of rights or obligations arising from international treaties, particularly, those treaties in which human rights have been recognized. The State in which territory the treaty have been applied will be ruled by these treaties. As well, all the states in which the treaty (or treaties) is in forces shall apply these international legal rules. 
The main problem is the definition or the exact right or rights applicable to these circumstances. 

The first group of rights to be considered applicable is rights protecting the life, the health, the work and the food. Other groups of rights will not be addressed considering that such rights might be useful uniquely for a second stage when a possibility for people to be permanent inhabitants of a State should be granted.

This first group of basic rights for “disaster refugees” is: 

A.- A first group of such rights, are recognized in the International Covenant on Civil and Political Rights: Article 1 paragraph 2 final part, the right for non being deprive of its “own means of subsistence”. Article 2 paragraph, 1, the right for recognition of all rights recognized in the International Covenant on Civil and Political Rights. Article 3 paragraph 1 ensures the right to life of an human being. Article 26 in which the right to be treated equally and the right not to be discriminate. 

B.-We should consider another group of rights, those rights derived from the recognition of the in the International Covenant on Economic, Social and Cultural Rights like: Article 2 paragraph 1 in which the persons have the right to claim for the full realization of the rights. Article 6 recognizes the right to work, another right of extreme importance for people. Article 7 should be applicable in full, in other words the different rights express there are important part of the condition for survival of the persons. Article 11 is of particular interest for all of us.  Number 1 of this article expressly includes the right of everyone for an adequate standard of living (food, clothing, housing, included). Article 11 paragraph 2 (right to food) expressly includes the right of distribution of the food in an equitable way of the world food supply in relation to needs of the food imported countries and food exported countries.
C.- Today we have a Protocol in Latin America on the subject matter.

D.- It is possible to find another group of Treaties related to the immigration of foreigners, like those of the situation of foreigners in their own territories.
The State will be asked to distribute the food and such distribution should follow the abovementioned patterns, equitableness.

¿It is possible the application of these rules by a different country with displaced persons into its territory?

One point, expressly described as a fact in my argumentation, is that there is a strong possibility for persons facing a natural disaster to move their selves to another country. In the case of the Chaiten Volcano, this movement happened very fast. A large amount of persons or cross to Argentina in order to return to the North of Chile or crossed to Argentina to stay there temporarily or permanently: They or walked a long distance, or used horses or vehicles.

In a first moment, no much I have to explain. Obviously, the persons will ask only a permission in order to move from one to another place and considering the situation of the city where they come from, the permission would be granted, certainly comprehension and solidarity made things much easier. 

The second moment, the problem is much more complicated. Considering that a temporary stay in a place might be in areas with enough food and water, people could be considered their selves as refugees and might ask for the application of international treaties related to these subjects or, finally, international treaties like the international covenants aforementioned or international treaties but with regional application like the Inter-American Convention on Human Rights (or San José Convention). However, the status of refugee is based not on the grounds of a natural disaster but on the grounds of a humanitarian one. Therefore, a new lack of regulation seems to be found as far as refugees from natural disasters is concerned.
The juridical answer, a proposal
The question here, however, is on the possibility to claim at national tribunals of the host country by the refugees from a natural disaster, the rights expressed in the international covenants or regional conventions aforementioned, or, for the State where those refugees are nationals, to claim in an international or national tribunals for the effective protection of their rights under these international covenants or regional treaties.
 Considering that refugees are human beings they have the right to claim these rights at national courts as well as the State has the right to claim these rights at the international law courts like the International Court of Justice. Another problem will arise, the degree of protection for the refugees. The host State will have tremendous problems in order to consider the amount of resources to distribute among the refugees and, at the same, maintain the amount resources among their own population. Such a problem might destroy any further possibility to apply effectively such humanitarian help based on the rights claimed and, most probably, no application of national law would be possible due to shortage on the resources. 
Recognition of Climate Change as natural disaster

One of the possible sources of natural disasters is the change of the climate. Such recognition might be at the foundation of a new group of natural disasters, those related with extreme and fast weather change. Such a recognition must be include in international treaties on the environment because those treaties should consider prevention and redress but the harms and the possibility to take measures related to migration, national or internationally, based on such changes.

Applicability of international treaties or creation of new rights for those related to the migration grounded on disasters derived from change of the climate

One solution as pointed out before is to include international human rights as part of the procedure to protect international migrants facing natural disasters in their own country. Generally speaking the national laws of a large amount of countries will include these rights (in our proposal) arising from the international treaties mentioned before as part of their own legislation. However, the should be granted without exclusion including as a source of international migration the problem of natural disaster, a topic not being consider by national legislation.
 

The application of international treaties by analogy
The second possibility is the application of analogy of the word “disaster” considering the natural disasters as one of the various disasters to be faced by human beings. In this case, the disasters derived from the Nature and not by acts of human beings. The main problem is the possibility to reject analogy due to juridical principles like legality, this means, a legal rule enacted and approved by a Parliament in which this kind of disaster will be included. However, International Law will accept the analogy as a way of interpretation and application of international treaties protecting the human rights of human beings.

Principles of international law as a new source of solution

International Law considers “principles of international law” as one of the sources of solution of conflicts and its application is based on various juridical grounds. However, the main point as accepted today, the human beings and their life is the most important aim of law as a tool of international policy. As a science and as a legal system juridical certainty have been the most important legal aim, however, legal certainty should consider the protection of life of human beings as one of the principles of international law grant permission and protection to those affected by natural disasters. 

Conclusion 

Public international law is not based and does not assume extraordinary problems or disasters due to more sociological reasons than to legal ones
. Therefore, disasters are related to international humanitarian acts and international relations than Public international law due to a lack of international regulation on this subject matter. Solutions to this lack of regulations is to comply with international treaties related, particular, to human rights and to apply other treaties protecting the life and integrity of human life (regionally or internationally). A distinction has been made based on degrees of needs for refugees from natural disasters and not considering the objectives of the international treaties where recognized. Later, a second distinction but this time based on the treaty that has recognized these rights, have been included. One extremely important point. These rights are basically those protecting the life and basic needs of persons. 

A large amount of social solutions, however, will not be able to be considered by international law and, particularly, they have to be solved by national law of every country in which the disaster takes place. For example, displacement of people might to have a big impact on the life of the places in which these persons will establish. 

As happening now in various countries of the world the displacement of people might create serious problems based on the shortage of food and water but the violation of their human rights by administrative institutions and persons might be much more complicated to address. 
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� In accordance to insurance companies the degree of natural disasters based on change of the climate or on increasing bad effects and surprising change of weather conditions have increased in the last years. I will not deal with such conclusions however, is is necessary to look on all kind of non legal sources to describe the new possible climate problems and define new rules to deal with migrants from natural disasters particularly in case of extreme change of the climate.


� These solutions have been put forth by Raz, Joseph, On Waldron critique of Raz on Human Rights, Columbia Law School, Public Law and Legal Theroy Working Paper Group, Paper number 13-359, August 8, 2013, p. 3; Alchourron Carlos, Bulygin, Eugenio, Introducción a a la Metodología de las Ciencias Sociales y Jurídicas, Astrea, 1975, p. 25; Peña. Sergio, El Estado de Derecho internacional y sus Fuentes, Working paper, National Autonompus University of Mexico, 2014, p. 10. 


� Lewis Smith, 5,000 evacuated as volcano blast meets storm in the Chilean sky, The Times, London, May 7, 2008 <http://www.timesonline.co.uk/tol/news/environment/article3883087.ece> (2.5.2012). Just as an anecdote, people from  Chaiten, chaiteninos, thought that this Volcano was just a hill. They have never seen the hill with flames and fire.


�Books in area of international environmental law, for example, research on the subject of disasters related to war or destruction of the natural resources by a human act. They do not consider as a discussion on this matter the possible natural disaster grounded on natural sources like those presented here or as consequence of those disasters this time on human being, Kebrat, Yann and Maljean-Dubois, Sandrinne, The Transformation of International Environmental Law, A Pedone & Hart, Oxford-Paris, 2011. 


� United Nations Organization, International Covenant on Civil and Political Rights, New York, 1966, <http://www.hrweb.org/legal/cpr.html> (15.2.2011); United Nations Organization, International Covenant on Economic, Social and Cultural Rights, New York, 1966, <http://www.hrweb.org/legal/escr.html> (15.2.2011), Organization of American States, Inter American Human Right Convention, San José de Costa Rica, 1969, in force since 1978.


� 


� Above all, the problems of effective juridical solution, a sentence in a short period of time will make the possibility of effective juridical protection extremely poor.


� Witker, Jorge, Derecho de los Extranjeros, Cámara de Diputados. LVIII Legislatura, UNAM, México, 2000.


� States tend to think that disasters should not occur or disasters will occur far from it´s territory.





